
755

Internal Revenue Service, Treasury § 1.907(b)–1

entire tax, before the credit under sec-
tion 901(a) is taken, by the taxpayer’s 
entire taxable income. 

(4) Losses. (i) For purposes of deter-
mining whether income is FOGEI, a 
taxpayer’s FOGEI will be recharacter-
ized as foreign source non-FOGEI to 
the extent that FOGEI losses for pre-
ceding taxable years beginning after 
December 31, 1982, exceed the amount 
of FOGEI already recharacterized. See 
§ 1.907(c)–1(c). However, taxes that were 
paid or accrued on the recharacterized 
FOGEI will remain FOGEI taxes. 

(ii) Taxes paid or accrued by a person 
to a foreign country may be FOGEI 
taxes even though that person has 
under U.S. law a net operating loss 
from sources within that country. 

(iii) For purposes of determining 
whether income is FOGEI, a taxpayer’s 
income will be treated as income from 
sources outside the United States even 
though all or a portion of that income 
may be resourced as income from 
sources within the United States under 
section 904(f) (1) and (4). 

(5) Priority. (i) Section 907(a) applies 
before section 908, relating to reduction 
of credit for participation in or co-
operation with an international boy-
cott. 

(ii) Section 901(f) (relating to certain 
payments with respect to oil and gas 
not considered as taxes) applies before 
section 907. 

(d) Illustrations. Paragraphs (a) 
through (c) of this section are illus-
trated by the following examples.

Example 1. M, a U.S. corporation, uses the 
accrual method of accounting and the cal-
endar year as its taxable year. For 1984, M 
has $20,000 of FOGEI, derived from oper-
ations in foreign countries X and Y, and has 
accrued $11,500 of foreign taxes with respect 
to FOGEI. The highest tax rate specified in 
section 11(b) for M’s 1984 taxable year is 46 
percent. Pursuant to section 907(a), M’s 
FOGEI taxes limitation level for 1984 is $9,200 
(46%×$20,000). The foreign taxes in excess of 
this limitation level ($2,300) may be carried 
back or forward. See section 907(f) and 
§ 1.907(f)–1 and section 907(e) and § 1.907(e)–1.

Example 2. The facts are the same as in Ex-
ample 1 except that M is a partnership owned 
equally by U.S. citizens A and B who each 
file as unmarried individuals and do not 
itemize deductions. Pursuant to section 
905(a), A and B have elected to credit foreign 
taxes in the year accrued. The total amount 
of foreign taxes accrued by A and B with re-

spect to their distributive shares of M’s 
FOGEI is $11,500 ($5,750 accrued by A and 
$5,750 accrued by B). A and B have no other 
FOGEI. A’s only taxable income for 1984 is 
his 50% distributive share ($10,000) of M’s 
FOGEI and A has a preliminary U.S. tax li-
ability of $1,079. B has $112,130 of taxable in-
come for 1984 (including his 50% distributive 
share ($10,000) of M’s FOGEI) and has a pre-
liminary U.S. tax liability of $44,000. Pursu-
ant to section 907(a), A’s FOGEI taxes limi-
tation level for 1984 is $1,079 (($1,079/
$10,000)×$10,000) and B’s FOGEI taxes limita-
tion level for 1984 is $3,924 (($44,000/
$112,130)×$10,000).

(e) Effect on other provisions—(1) De-
duction denied. If a credit is claimed 
under section 901, no deduction under 
section 164(a)(3) is allowed for the 
amount of the FOGEI taxes that exceed 
a taxpayer’s limitation level for the 
taxable year. See section 275(a)(4)(A). 
Thus, FOGEI taxes disallowed under 
section 907(a) are not added to the cost 
or inventory amount of oil or gas. 

(2) Reduction inapplicable. The reduc-
tion under section 907(a) does not apply 
to a taxpayer that deducts foreign 
taxes and does not claim the benefits of 
section 901 for a taxable year. 

(3) Section 78 dividend. The reduction 
under section 907(a) has no effect on 
the amount of foreign taxes that are 
treated as dividends under section 78. 

(f) Section 904 limitation. FOGEI taxes 
as reduced under section 907(a) are 
creditable only to the extent permitted 
by the general limitation of section 
904(d)(1)(I). 

[T.D. 8338, 56 FR 11066, Mar. 15, 1991]

§ 1.907(b)–1 Reduction of creditable 
FORI taxes (for taxable years begin-
ning after December 31, 1982). 

If the foreign law imposing a FORI 
tax (as defined in § 1.907(c)–3) is either 
structured in a manner, or operates in 
a manner, so that the amount of tax 
imposed on FORI is generally materi-
ally greater than the tax imposed by 
the foreign law on income that is nei-
ther FORI nor FOGEI (‘‘described man-
ner’’), section 907(b) provides a special 
rule which limits the amount of FORI 
taxes paid or accrued by a person to a 
foreign country which will be consid-
ered income, war profits, or excess 
profits taxes. Section 907(b) will apply 
to a person regardless of whether that 
person is a dual capacity taxpayer as 
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defined in § 1.901–2(a)(2)(ii)(A). (In gen-
eral, a dual capacity taxpayer is a per-
son who pays an amount to a foreign 
country part of which is attributable 
to an income tax and the remainder of 
which is a payment for a specific eco-
nomic benefit derived from that coun-
try.) Foreign law imposing a tax on 
FORI will be considered either to be 
structured in or to operate in the de-
scribed manner only if, under the facts 
and circumstances, there has been a 
shifting of tax by the foreign country 
from a tax on FOGEI to a tax on FORI. 

[T.D. 8338, 56 FR 11066, Mar. 15, 1991]

§ 1.907(c)–1 Definitions relating to 
FOGEI and FORI (for taxable years 
beginning after December 31, 1982). 

(a) Scope. This section explains the 
meaning to be given certain terms and 
items in section 907(c) (1), (2), and (4). 
See also §§ 1.907(a)–0(b) and 1.907(c)–2 for 
further definitions. 

(b) FOGEI—(1) General rule. Under 
section 907(c)(1), FOGEI means taxable 
income (or loss) derived from sources 
outside the United States and its pos-
sessions from the extraction (by the 
taxpayer or any other person) of min-
erals from oil or gas wells located out-
side the United States and its posses-
sions or from the sale or exchange of 
assets used by the taxpayer in the 
trade or business of extracting those 
minerals. Extraction of minerals from 
oil or gas wells will result in gross in-
come from extraction in every case in 
which that person has an economic in-
terest in the minerals in place. For 
other circumstances in which gross in-
come from extraction may arise, see 
paragraph (b)(3) of this section. For de-
termination of the amount of gross in-
come from extraction, see paragraph 
(b)(2) of this section. For definition of 
the phrase ‘‘assets used by the tax-
payer in the trade or business’’ and for 
rules relating to that type of FOGEI, 
see paragraph (e)(1) of this section. The 
term ‘‘minerals’’ is defined in para-
graph (f)(1) of this section. For deter-
mination of taxable income, see para-
graph (f)(2) of this section. FOGEI in-
cludes, in addition, items listed in sec-
tion 907(c)(3) (relating to dividends, in-
terest, partnership distributions, etc.) 
and explained in § 1.907(c)–2. For the re-
duction of what would otherwise be 

FOGEI by losses incurred in a prior 
year, see section 907(c)(4) and para-
graph (c) of this section. 

(2) Amount. The gross income from 
extraction is determined by reference 
to the fair market value of the min-
erals in the immediate vicinity of the 
well. Fair market value is determined 
under paragraph (b)(6) of this section. 

(3) Other circumstances. Gross income 
from extraction or the sale or exchange 
of assets described in section 
907(c)(1)(B) includes income from any 
arrangement, or a combination of ar-
rangements or transactions, to the ex-
tent the income is in substance attrib-
utable to the extraction of minerals or 
such a sale or exchange. For instance, 
a person may have gross income from 
such a sale or exchange if the person 
purchased minerals from a foreign gov-
ernment at a discount and the discount 
reflects an arm’s-length amount in 
consideration for the government’s na-
tionalization of assets that person 
owned and used in the extraction of 
minerals. 

(4) Income directly related to extraction. 
Gross income from extraction includes 
directly related income under para-
graph (g) of this section. 

(5) Income not included. FOGEI as oth-
erwise determined under this para-
graph (b), nevertheless, does not in-
clude income to the extent attributable 
to marketing, distributing, processing 
or transporting minerals or primary 
products. Income from the purchase 
and sale of minerals is not ordinarily 
FOGEI. If the foreign taxes paid or ac-
crued in connection with income from 
a purchase and sale are not creditable 
by reason of section 901(f), that income 
is not FOGEI. A taxpayer to whom sec-
tion 901(f) applies is not a producer. 

(6) Fair market value. For purposes of 
this paragraph (b), the fair market 
value of oil or gas in the immediate vi-
cinity of the well depends on all of the 
facts and circumstances as they exist 
relative to a party in any particular 
case. The facts and circumstances that 
may be taken into account include, but 
are not limited to, the following— 

(i) The facts and circumstances per-
taining to an independent market 
value (if any) in the immediate vicin-
ity of the well, 
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